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Offl\iE Jf SEeRSAff(

William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20554

RE: CC Docket Nos. 94-54, ~'1l6,
ET Docket No. 93-62
PR Docket Nos. 93-144, 89-552

EX PARTE FILING

Dear Mr. Caton:

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1. 1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral ex parte presentation was made
by AMTA to David Siddall, Legal Advisor to Commissioner Ness on October 1, 1996. The
presentation summarized AMTA's recommendations regarding a refmement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously filed Comments in those proceedings. AMTA's
recommended definition of "covered SMR Providers" is attached hereto for the Commission's
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
fmal rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVERED SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - § §20.3 and 20.12

Incumbent Wide Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, and who offer real time t'vvo way
interconnected voice service using a mobile telephone switching facility. that is
interconnected with the public switched network.

§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H of this chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer real time two
way interconnected voice service using a mobile telephone switching facility. that is
intereonneeted with the publie switehed network, and Incumbent Wide Area SMR
Licensees.
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Before tbe
FBDERAL CO.-oH%CATI.(JI(S COMIaSS:ION

W••hinwtoft# O.C. 2055.

In the Matter of

Amendmene of Part 90 of the
Commi••ion'e Rules to Facilit~te

~uture Development of SMR System.
in the 800 MHz Frequency Band

Implementation of Sections 3(n)
and 332 of the Communieatione Act

Regulatory Treatment of Mobile
Services

Implew~ntatien of Section l09(j)
~f the C~nmunic~~iona Ac~

Comve~itiv~ Ridding

)
)
)
)
)
)
}
)
)
)
)
)
)
),
1

}

PR Docket No. 9J-l~4

RM-8~1'. RM-80JO
RM-9029

GN Docket No. 93-252

JOINT REPLY COMNBN"rS OF SlOC WON,
TBB AMBRICAN MOBILB TJlr...COIIIItJ'HICAT:tONS ASSOC:IAT:tON

AND NEXTBL COJGCURIc:ATXOIfS, :UfC.
ON THE SECOND ~URTBER NOTXCB OW .aOPOSED RULB MAKING

AKBRICAN .oBXLB TBL.CONNUH%CATXON8
A880CIA'TI.ON

Alan R. Shark. ~re3ident

1150 16th Street, N.W., Suite 250
Washingt¢n, D.C. 20036

ImXTBt. COMM"JNXCA'l':IOlfS. INC.

Robert s. ~oosaner

Senior Vice President ­
Government Affairs

800 Conngct~cut AV8., N.W., Suite 1001
Washington, D.C. 20006
(203}296-8111

Dated: March 1, 1996

Rick Hafla
Teton Corell!!. t Inc:: .
545 S. Ut.ah Ave.
Idallo Falls, Hi 83402
(208) 5:42-0750



202331~052 AMTA

FEB-29-96 THU 16:30 NEXTEL WASHiNGTON

8UWA1X

751 P.03 FEB 29 '95 17:04

FAX NO. 2022968211 P.04

In response to the Federal Communications Comm1.&&ion' s (the

"Commission") recent request for short, concise joint pleadings

reflecting consensus poeitionc among parties, SMa WON. the Ameriean

Mobile Teleconununicat1ons AS8ociation ("AMTA") • and Nextel

Communications, Inc. ("Nextel lt
) (coll.ctively t th.. "Coalition")

respectfully submit these Joint Reply Comments concerning the

licensing of Specialized Mobile Radio (1'SMR") aystems in PRo OQcket

No. 93-141.

SMR Won is a trade iil550eiation of small bueiness 800 MHz SMR

incumbents. AMTA is iii trade association representing numerou~ SMR

licensees -- both large and small. N8xtel i~ the Nation's largest

provider of both traditional and wide-a~ea SMR e~rvice~. OVer the

past nea~ly three ye~rs, eaoh haa participated ~xtensivel~ in rule

makingl!l implementing the re9ul'lto!'y parity provisions cE the

Omnibus Budget Rerconciliat1on Act of 1993 ("OSRA 93") .

OBRA 9~ mandllted that the Commission create a level regulaeory

playing field among all Commercial Mobile Radio Service ( lI CMRS")

providers. Thi. has required a comprehen9ive restructuring of S~R

licenslng ruleR, regulQ.tions and poliei~e affer;f~ing t.he op.,'!:"atione,

interests and future business plans of all SMRs -- l~rge and small,

local and wide-area.

On December 15, 1995, the Commiesion adopted rules to license

the top 200 SMR channels On a sconomic Area {nEA~} basis, using

competitive bidding to select among mutually exclusive .pplican~s

coupled with mandatory relocation/retuning of incun~entB to permit
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EA licensees to obtain contiguous, exclusive use spectrum

comparable to other CMRS licensees. . At the sar-Le to im~, the

Coml"nis.sion adopted a Second Further Notic~ of Proposed Rule Making

{the "FNPRM'" proposing EA liesnsin9 by competitive bidding for the

lower so SMR channels and 150 fermer General Category channels

reclassified prospectively for SMR-only use. These proceeding.

have been among the most contentioue and fractious in the wireless

communication. industry.

The Coalition membeX"s have spent hundred. of hour6 identifying

areas of consenSJUG and resolving diaagreem~r:".ts tr.at appei;1,.~d

intract6\ble only a few months ago. These Joint Reply Commenta ar~

the outcome of these efforts and .re an enormous achie'V'ement. They

build upon the licensing proposals in the FNPRM to resolve the

transition from site-by-site to EA licensing QU the lower channels

- - taking into account differenc8B between t.he uses and past

l1censin9 of chis spectrum ~nd the upper :200 channels. ln

combination with the underlying cotl.'::apta or tt~,~ x'ules already

adopted for the upper 200 channels, the coalit ion proposal balanceij

the interests of new, emerging wid.·area SMa operators with the

needs of exieting, traditional 8MR Qpe~ators.

Specifically, the Coalition supports the Commission's proposal

to license the lower 230 channels on an EA ba6ia using auctior.s to

re6clv8 mutllalJ.y exclUsive applicatiorLa. Unlik"!i the top 200

chann~ls, however, the lower 150 channel a are individually

licensed, with some on a shared use basis. Moreover, the lower 80

SMR ehannels are int.erleav~d with other allocations, making the

-1i-
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creation ot large blocks of contiguous *pectrum impossible. In

addition, as the Commission tentatively concluded, there. i. 110

poea1bility of relocating 1ncumbent5 from the lower channels to

other comparable spectrum. Thus, EA 1 iceneing on the lower

channels must enable incum1:>ent operators to contirtue serving the

pu1?lic on their existing spectrum assignments with reasonable

opportunitiea for expansion.

Accordingly, the Coalition proposes a pre-auction, channel-by­

channel, EA-by-EA settlement process for the lower 230 channels.

EA auctions would occur only aft~ existing incumcent licen~~eB on

the lower 230 channels, inclu4ing retunees from the upper 200

chanr.~ls. have had an opportunity to ·settle" their channels as

follows: if there is a aingle liceneee on the channel within the

EA. it would apply to the Commies1on and be aharded an EA licen8~,

If there are ~everal licensees on a single channel within the EA,

they would receive a single EA license tor that channel under any

agreed-upon business ar~angern8nt, e.g., a partnership, joint

venture, or consortia. Non-settling cnannels in the lower 80 would

be auctioned in existing fh'e-channel blocks; those in the 150

channels would be auctioned in three SO-ch~nnel blOCKS.

EA l;l~ttlements are :fully consistent with the Commission' B

competitive bidding authority in Section 309 (j) of the

Communications Act of 193'1, as amended, direct ing the C'OtTlmieBiO~1 te

use threshold eligibility limitations and negoti.at.ion to avoid

mutually exclusive applications. Settlements would minimize the

number of ~ bloc~8 requiring auctions. therebJ' speeding service to

-111-
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the public. New entrants would not be foreclosed as they could

participate in the upper 200 channel EA auctions and the lower 230

auctions for non-seetling EAs.

All incumbents BhoulQ be free to participate in EA setelementa

and to obtain an SA licvnse either indiYidually or as a aettlement

group farticipant. For non-settling EA blocks. the Coalition

aupporta a competitive biddi~g entrepreneurial set-a_ide for the

lower 80 SMR channels and one of the 50-chann~1 former General

category block•.

The Coalition believellJ t.hat the EA set.tlement proces.;;, if

adopted, would result in near industry-wide auppcrt for EA SMR

licensing on all 430 SMR ohannels. including the general concepts

of the Commie8lon's auction and mandatory relocation deci$ions in

the First Report and Order in this docket. The Coalition

respectfully requests that the Commission adopt it.s conseneU5

propo.~l, 88 described in detail herein.

-iv-
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••fo~. t:he
n:DaRAL: CQ1Glmr:ICAT~cm8 COMIIISSZON

Wa.bingtOD, D.C. 30554

In the Matter of

Amendment of P~rt 90 of the
commission's Rule. to Faeilitate
Fut~re pevelopment of SMR Systems
in the eoo MHz Frequency Band

Imp~ementation of Sections 3{n)
and JJ2 of the Communications Act

R.gulatory Treatment of Mobile
Services

Implementation of Section 309Cj)
of the c~munication6 Act
Competitive nidding

To ~ The CQ1Nl\1,••icm

)
)
)
)
)
)
)
}
)
)
)
)
}
)
)

PR Dock.t No. 93-144
RM-6117, RM-e030
RM-8029

GN Dockec No. 93-252

PP Docket No. ~)-253

JOnfT UPlIl' COMJIDT. or SMa wow,
TIIB AMBRICAN KOBtLB TIlt..COMIImlICATIONS ASSOCIATION

AND NlX~XL COMMUN%CATIORS, INC.
ON THB SKCOHO PURTHZR _OTIC. OP PROPOSED ftULB ftAXING

I • .NT1l0DtlCTIOM

Pursuant to Section 1.415 of the Rules of the Federal

Communications Commission (" C:ornmi.if1on") and the Second Further

Notice Of P!:opoeed Rule Making (IlFNPRM") in PR Docket No. 93-144

("the December 15 Ord@r") ,11 th. Coalition of SMR WON, the

Aroerican Mobile Telecommunications Association (IIAMTA") ~nd Nextel

Communications. Inc. C"Nextel") (eol1ecth·ely the "Coalition")

1../ Am~ndment of Part gO af the Commission' 6 RIo4J.es to
P'acilit.ltoQ FuturlEl Development of SMR Syst~mB in the 600 MIo!2'.:
Frequency Band. FCC 95-501, released December 15, 1995 On January
11, 1996, the CommiluJion extended the Comment C1eadline from January
16 to February 15, and the Reply Comment deadline from ~anuary 25
to March 1, 1996. Public Notice, DA ~~~2, released ~1anuary 11,
1996.
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respectfully submit Reply Comments ~n the above-referenced

proceeding.7&.1

SMR WON i. a trade association of emaIl busirt6sS Specialized

Mobile Radio ("SMR") incumbents operating in the 800 MHz band.

AMTA is & II nat ionwide , non-prQfit trade associat1on," representing

the int.rest~ of speciali~ed ~ireleBB interests including SMR

licensees. Nexte: is the largest provider of SMR services in the

NatiQn, and all members of the Coalition ar~ active participants in

this proceeding.

After .evlewin9 the ~pproximately 36 comments filed herein,

the Coalition found.wi.despread industry consensus on the following

i ••ues:

(1) The Comt'l\ission should adopt a pre-auotion, channsl­
by-channel, Economic Area (ilEA") -by~Eeonomic; Arll81.
settlernent pro~eae for the lower 230 chJl.nnelB,J.!

(2} Mutually excluBive applications in EA~ that do not
settle ohould ~ ehoaen throuan tbe c.uc~ ion \")£ f i'T~­
channel bloCKS on the lower 80 SMR cnanne1:s and three SO­
ch~nnel blocks on the 150 former G~neral Cat~gory

channels.

1./ The Coal1tion Bupports the industry'. consensus propos"l,
as set forth in their individual comments and th. comments o! the
Personal Communicat ions Industry Association {ltpCIA'" IE. F. ~)"ohnson

("EFJ"), Pi.ttencrieff Communica.tions, Inc. ("PCl") and the u.s,
Sugar Corporation ("U. S. Suga.r lt ). Saeh mwmber of the Coal i Cion may
8ubmit individual Reply Comments, con.utste.nt witY the positions
taken herein. -

~I All incumbents on the lower 230 channels could
participate in EA settl.mQnt~ and receive an EA licens~

individually or as part of a settlement group. The participants in
each fA settlement negotiation would be determined by whether their
base station cOQrdinates are lQcated ~ithin the EA. In the case of
certain chann~l$ which do not 8ettle on an ~A ha~i8, the Coalition
aupport& a competitive b1ading entr~p~e~eurial oet-aside. as
discussed below.



2023319062 AMTA

FEB-29-96 THU 16;34 NEXTEl WASHINGTON

-3-

751 p.09 FEB 29 '96 17:06
FAX NO. 2022968211 P.1U

(3) When coupled wi.th the SA settlement proce•• , there i­
consensue for designating Oil!! 50-channel {;,lock tmd the 80
SMR channels as an entrepreneurial set aside, thus
permitting anyone to participate in the auction of the
two so-channel former aenQral Category bloeks.~1

(4) The Commisuion 8hould encourage a cost
sharing/cOQperative arrangement among the upper 200­
ch.mnel auction winner.. during the retuning process.

(5) Baael~ne requirement, for. a~n1evin9

facilities" in the retuning process are
herein.

(6) There is indu8try support for the general
the upper 200-ehannel auction and
retuning/relocation process il coupled
industry's proposed lower channel settlement

II • DISCUiBI2M'

A_ THa LOWBR 80 A1IID 150 CRAmU1.iS

"comparable
delineatad

conc~pts of
mandatory

with the
process.

1" The Comments Reveal,d Subs.tantial Ind\iitry..WWe ..§.Ypport
FQr A pre-Auction_ Channel-By-Channel aBttlem~nt Proc~~

On The MOWi:li: 230 Cbanneil.

The Coalition members each proposed a pre--auction settlement

process designed to 81mplify the tranait1.on from site-by-site

licensi~9 to EA licensing, incr.ase the value of the lower

channels, prevent mutual exclualvity, and p~rmit incumb&nts to

cont inuoe developing their exietin9 systems. Trl.e settlf3ment prcceas

is necessary since, over the pact lltwg decades of intensive

development," the exteneive shared use of the 150 former General

--~---~---

il The Coalition supports the Commission's deci&ion to
recla5liJify the 150 General Category ch~nni!ls SliJ prospectively SMR
only.



2023319062 AMTR

FEB-29-96 THU 16;34 NEXTEL WASHiNGTO~

-4-

.i~::' f-'. l!-J to- t::.tl <:::':! . ':!o 1 ( :vreJ-r(--

FAX MO. 2022968211 r. l t

Category channels, in particular, has ~esultea in a "mosaic of

overlapping coverage contours .. . "a!

Unlike the upper 200 channel 15 , wherein each license was

granted for five to 20 channele, the low~r 150 channels were

licensed on an 1ndio'/id\.\al basis often for el;.ared use. This

licenaing "hodgepodge" makes the lower chamH!le most useful to

lieensees already operating thereon, including the

retuned/relocated upper 200 ohannel incumbents.

The coalition, as well as E.F. Johnson, perA, Pittencri~tf

Communications, Inc. and the U.S. Sugan: C;Jrpcrat.ion expresoly

snpport pre~ ·~'Uct ion SA settlements a!ll foL\..t:Jw~·

ain91e licen:&E1. on the channel throughout the r:.~.. : i'~ wo~ld h!J've th~

right to ~pply for and be awarded an £A lic~nae. If there are

several licensees on a single channel throughout the EA, they would

receive a single EA license for that channel under any agreed-upon

business arrangement, e.g., a partn.rship, joint venture, or

consortia.i./ The coalition'., p.opoGed E~ s~ttlement process,

th"!I'!;Ifore. would. ~lim;i.nate mutual ex~lusivity for t.hH "set.tled"

al See Comments of AMTA at p. 19. Given the Commission's
decision in the First Report and Order to re~cate90rize the 150
former General Category channels as SMR chann';lla prospectively, and
it. proposal to license them on an SA basis thrQugh auctions, the
Commission appear. to h..ve eliminated the conventional channel
classification. These channel. should be prospectively av«ilable
for tz-unkea usa.

if AMTA at p. 10; HFJ at p. 8: PCIA ~t p. 17; PCZ at pp. 8­
9; SMR weN at pp. 9-11; and U.s. Sugar .t p. 13, The Coaliticn
does not tundamentAlly disagree with the pcrtial EA $e~tlement

process oVot11ned in the Comment.s of SMP. liON. See SMR WON at p. 10.
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channel and make it unnece•••ry to use competitive bidding

licens1ng procedures.

While not expressly addressing the above proposal, the City of

Coral Gables, Florida (\lCoral Gilbles II) I Entergy Services, Inc.

{"Ent:ergy"), and Fresno Mobile Radio, Inc. ( .. Fresno") rec:ogni;l;Q the

necessity of a. pre-auction settlement. Each bj.ghl ight"d the

complE~itie8 and limited utility of auctioning spectrum that i~, as

Cora.l Gables described it, an ~overcrowded hodgepodge.HLI A pre­

auction EA settlement would remedy their concerns.

UTe., the Telecommunications Association ("UTe") stated that

public utilities._ pipelinQ companies and puklL.c safet.y enti.ties cu"~

legally foreclosed from using th~ir financial ~eaource8 for

eompetitive cidding since they do not use the spectrum to generate

revenues.AI Many are funded by states I localities ami

municipalities. or citizen ratepayer., which limits t.heir authoril:y

to ~ngage in auction.. . 2.1 Pre-auction settlements would assure

that public utilitie~ and public safety organiZ&Cl0ng can

participate in E:A licensing of the lower c:ha.nn~ls instead of

relegating them to continued site-by-aite licensing, thereby

precluding their expansion while the .est of the industry mo"V"es to

21 Coral Gables at p. 6 (lower 230 channels are such &n
"overcrowded hodgepodge" that, without the ,;ettlement of as many
channel. as possible. whoever wine the auctio:o. would lIowe so much
protection to 80 many incumbents ov~r so m\.1ch .,,1 tr.e market II that
the geographic license will be of little value to th~ winn~r) .
See also Entergy at pp. 8-9; Fresno at p. 23.

il UTe at p. 13.

il rd.
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geographic-based licensing. While the Coalition agrees tha~ these

hurdles are solved by retuning/relocation on the up~e~ 300

channels, the Coalition also supports the Comm1.lion's ~.ntative

conclusion that such ret\tning/I"elocation is not feasible on th.e

lower channels.

2. pre-Auction Settle_nts Cgmply With Section 399 (1 I Of The
Cgmmunicotipns Ag~ pC 1911

Permitting pre-auction EA settlements fully complies with the

competitive bidding provisions of Section :iC9 (j) of the

Commllnication.s Act:. of 1934 (lICommunication9 Act") ,10/ Tn f"ct.,

it would expre681y carry out the Commission' 8 d'.1ty to take

nece&sary me.sures, in the public intereet, to avoid mu~ual

exclusivity. SecC10n 309(j} (6) (E) requi~e. that the CommiSSion

II U58 • • • negotiation, threshold qualifications, ... anc;l other

means in order to avoid mutual exclusivity in application and

licen8ing proceeding$.ul1/ The settlement proposal 1~ ju~t

that: a thre~hold qualification/eligibility lim1tation and a

Commission-endorsed negotiation process tt'.at establishes a

regulatory framework to avoid mutually exclusive applications for

EA licenses on the lower 230 SMR channels.

section J09(j) of the Act author1ze~ the Commission to select

among mut.ually exclusive applic.tions for radio l.icensE':s. At

various times, and to further different public policy ~bjectiv€o,

Congreas has instructed the Commission to sel.ict such applicatlons

1Q1 47 U.S.C. Section 309(j).

ill 47 U.S.C. Section 309(j) (6) (E).
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through comparative hearings, rondom sele9tiQn procedures and, moat

I"f1cently t ~ompet:itive hidcUng. These assignm,mt proces&es are

unneeessary, however. if the appl1cante can avoid mutually

exclu.ive applications. Granting a single channel EA licen6~ to

seteling incumbent a on the lower 230 SMR channels is tully

consistent with the Commie.lon' 8 section 309 (j) competitive bidding

authority because it fulfills Section J09(j) (,) (8), as explained

above, by establi*h1ng a mechanilm to avoid mutual exclusivity.

Permitting pre-auction 8A settlements would fC1ci1itate the

expeditiou8 tran.1tion of lower SMR channel incumbents from site­

by·site to EA licen&ing wherever po~sible, with auctions used only

for EA licensee~ where mutual excl~~ivity persist~.

Moreover, adopting a threshold eligibility limitation to

promote pre-auction, channel-by-channel EA eettlementa among

incumbents (inclu~in9 retunees) is in the public intergst because

(1) the spectrum i¥ heaVily licensed, most oft~n O~ a channel-by-

channel or sh_red-used basis, and ie therefore of lit~le value to

non-incumben~s; (4) it wQ~ld .peed licensing ana delivery of new

s9rvices T;o the public;l.~.1 and ()) it would not foreclose new

entr.nts from the SMR industry. New ~ntrants ~ould still bid on

ill per... request8 that the Commission postpone the ~ower

channel licel1u1ng unt11 the construction deadlines for all
incumbent systemt: have passed. PCIA at p. lB. The COeillition
disagrees. This would delay the ability of num~rous SMR providers
to obtain geographic area licenses, thereby slow1ng the provisior.
of new services to the public. These delays are not justified by
peIA'a speculation that channels may become available after
construction deadlines lapse. If an inc::unlbent tail. to timely
construct a 5tat1on, those channels should revert automatically to
the EA licenaee(s; for those channels.
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lower channel EA licenses that do not ~ettle, or the upp!r 200-

channel EAs I and they coul~ participate through mersers.

partnerships and/or buyouts of existing SMR companies.

Further, the SA settlement p.Qcess is necessary to transition

the lower channel. to geographic licensing in lighe of exi~ting

incumbent operations. Unlike the upper 200 channels, where the
~ IFrtFJeh I ""~'"Commission has ,F8p,,¥'11' QlCQgQ; zed that incumbents can _Alii $ .11 be

relocated to permit EA liceneeee to introduce new technologies and

services requirinS contiguous spect~lm, there is no possibility of

retuntng incumbents from the lower channe18. ~iven this. the EA

settlement propes'll affords a mQchanis'ift to 1neorporat.e the existing

and futur~ operatlons of lower chamlel incum~enta -- taking into

account shared authorizations and the non-contiguous lower eo SMR

channels -- within the transition to geographic area lieensing_

Additionally. the EA settlement procase will ass1stthe voluntary

retuning from the upper 200 ehannels by providing retuned

incumbents aCC~GS to geographic-based license~

There is sound Commission prec~dent for limiting lower channel

EA settlements to inc\4rnbent carriers. The cornmifision granted

initi~l cellular licensee on a geographic basis with two blocks in

each area. Eligibility on one hlock waf; 1 imited to wirel ine

telephone companies to aS6ure telllphone company cellular

If the local t~lephone compan:i ~f.j were 1.:nilb1 E!

ll/
companie5
number of
are•.

under state regulation at the t irr.e, local t.elephone
had defined monopoly s~rvice ~reas, thereby limiting the
t~lephone company eligibles in ea~h cellular licensins
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to settle, the Commission ~r.nt.d the license ~y lottery, P9reuant

to its then~.xisting licensing authority under Section

309(j}.~1 In many cases, the incumbent telephone companies did

settle. avoiding random selection, and the licensee .peedily

initiated new servicQ to coneumers.12/

The proposed lower channel EA settlement process ie comparable

to initial cellular licensing, albeit the unresolved m",,~~ally

exclusive incumbent appl~c.tions would be chosen by auction rather

than lottery. There are compelling, pu~lic interest justifications

for limiting pre-auction lower-channel SiYIn settlements to

incumbents, as discussed above, just as there wa5 for the callular

w1reline set-aside. !f the SMa incumbent. do not settle, then the

SA license would be 6ubject to mutually exclusiv. appllcac10us and

auctioned, just as mutually exclusive cellular applications were

subject to a lottery. In tact, the p:-o.PQsed EA c8tt:.lement process

is more inclusive than was cellular licensing since ~~ applicant

(or ae least any small bU8iness) could bid on unsettled EAs; only

telephone companies in the geographic area could apply for the

cellular wireline license.

~/ Cellular Lottery pecision, 98 FCC 2d 175 (1984).

~/ The Commission recently proposed a simil~r eligibility
limitation in its Advanced Television (lIATVl/) licensing proceeding.
Therein the Commission proposed to limit eligibility by allowing
l.ncumbent broadcasters to "have the first opportunity to acquire
ATV channels." Fourth Notiee Of Proposed RulQ Making and Third
Notice of Inquiry, MM Docket No. 67-2G8, 10 FCC Red 10540 (1995) at
para. 25.
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3. ibe COmmission's proposed Set-a.ide

A number of p~rtie8 opposed the Commission's proposal to set

&sioe all lower 230 channels as an entrepreneur's block ·al

They a~ser~ that an entrepreneurial set-aside could prevent lower

channel incumbents from bidding on the very spectrum on which they

are operating and serving the publie today since many incumbents

would not meet the proposed small business revenue ceilings.

The Coalition agrees that denying inCo.mhentD the right to

participat\! in the auction not only precludes :=he1r ability to

expand and potentially enhance their operations, but it aleo denies

them the ability to proteet their existing operations while otner$

could essentially "land~lcx;:k" them by obtaining the 5A license. EA

settlements would enable these incumbents to continue offering

services and to grow their businesses.

Other commenters supported the entrepreneurial set-aside

concept b4acausa it would provide IJp~cific opportunities for small

SMa businesseS,.1,l1 and the coalition has agreed to support an

161 UTe at p. 14 (set aside II furthe~~ compound tel the
unfairnec& of the reallocation of the channels for commercial
service" beca.uss most pUDli.e utilities and pipeline companies have
gross annual revenues far above any proposed "small CUllin_RS"
limitation); pcr at p. 11 (opposed to an entrepreneu~'~ block that
applies the financial eriteria to ineumbenta); Entergy At p. ~l

(denies large incumbents, i.e., all utilities and pipeline
companies, the ability to bid on the very license on which they are
now operating, thereby aeny1ng them the right to protect their
assets); Tel1ec::ellular de Puerto Rico, Inc. ("Tellec;;;el1~lar") at p.
1; Southern Company at p. lEi ("prevents SOme incumbents who desire
to retain their ehann81s from participating in the auctions"); and
EFJ at p. 9 ("fundamentally unfair to prohibit entitie~ from
participating in such an auction if they already hold channels in
an EA. It)

~I Bee, e.g., Fresno at pp. 28-29; SMR WON at p. 24.
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entrepreneurial set-aside limited to the ,lower 80 channels and one

of the so*channel blocks in conjunction with Commission adoption of

the industry SA settlement proposal described above. The set-aside

would apply only to eligibility to bid on lower 230 channels which

are not settled among the existing incumbents (including retunees)

and wh1cn therefore must be licensed through competitive bidding.

All lower 230 channel incumbents would be eligible to participate

in the pre-auction EA settlement proce~9 and to receive EA license~

either individually or as part of a settlemertt group.

B. THE UPPER 200 CHANNELS

~ noted above, many indu5try participants will support the

general concept" of the commi.ssion's upper 200 SMR channel EA

licenl1ng auction and relocation decisions. as set forth in the

First Report and Order, if the Commission adopts the pre-auctiol'\ EA

settlement.process for the low8r 230 SMR channels discussed herein.

A COni;enSUS of commenters assert that these approaches, taken

together, reasonably balance th~ needs ot all SMR providers and

will facilitate a more competitive SMR/~S industry. This

includes relocat1on of upper 200-ehannel incumbents to the lower

channels where they would become incumbent$ with the right t.o

negoti~te and eettle out their channels to obtain EA licen~es.

There are, however, a few aspects of the relocation process

that warrant further discussion: (1) cost sharing/cooperation

among EA licensees; (~) uaing Altern_t1ve Dispute Resolution
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["ADR") to resolve relocation disputes; and (3) the speci.fics of

determining "comparable facilities" and "actual COZitS. "Ul

1. Cost Sharing/coopetation Among EA Licepsees

Several commenters supported the commission's proposed cost

sharing plan for EA liceHsees and th~ requirement that EA liceneees

collectively negotiate with the affected incurnbents.19/ Such

collective negotiations, they argued, would f1faeil1t&te the

reloeaeion procBsB.~/

The Coalition and other commenters agree that an £A licensee

should not be able to delay or stop the reloeation procese for all

affected EA licensees because it cannot or does not desire to

retune/relocate an incumbent. Both AMTA and Fcr proposed that

those E.~ licensees who c:1oose to retune/relocate an in~urnb0nt

should. be permitted to retune/relocate the ~nti.·(~ .§.y~ ~ - even

those channels located in a non-participating ~A licensee's

block.ll/ This would prevent a situation where. for example.

Licensee A. is not interested 1n retuning the channels of an

18/ There was significant::: agreement among commen~~r.s that
part.itioning and disaggregation should be p~rm:itt':d on thl!! upper
;aoo channel blocks. See AMTA at p. 8; EFJ at p. 3; Gene.see
Business Radio Sy~temB, Inc. at p. 2; Sierra E:ectronice at p. 1;
and PCIA at p. ~3. Only o~e party voiced opposition to either
proposal. See Fresno at p. 3 {sublicensing should not be permitted
due to the complexities it could create} .

19/ See, e,g., AMTA at p. 11; Fresno at p, 15i pcr at p. 5;
Digital Radio at p. 3; and Industrial Telecommuni~.tion~
Association (~ITA"l at p. 11,

~I Digital Radio at p. 3; SMR SY8t.e~s. rnc. (nSSI~) at p. 3;
UTe .t p. 7.

1l/ AMTA ae p. 11.
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incumbent within ~t» channel block. Licensee B and Licen&e~ C, on

the other hand, who also have a portion of the incumbent's syscem

in ehair blocker want to retune/relocate that same incumbent.~1

Mithout some preventiye mechanism, Licensee A's refusal to

retun~/relocate could result in no relocation by anyone ainee the

inCUmbent's e~tire system must be relocated.

Ll.ceneee~ Band C, therefore, should be permitt.ed to relocate

the incumoent' e enti.e system by offering the incumbent their

channels in the lower 80 or the 150 to account for the channel(a)

in ~1censee A's block. After the retuning/relocation is complete,

Licensees nand C. who retuned the incumbent off LiC'ens~e A's

channels, would "succeed to all rights held b1'" tl:1e il·cum1;)ent Y;.s-a­

vis ft Licensee A.i2! Without thi~ flexibility, relocation could

be unnecessarily delayed and protr~cted.241

2. Alternative Dispute Resolution

The comments exhihieed mixed reactions to the Commission's

proposal to employ ADR during the relocation proceRs. The

Coalition believes that a properly-designed AOR system can meet all

concer.m~. It ill imperative - - as AM'r.l:\. pointe~) Cl,H: ~ .. ~ha.t t ..··HlIre be

several ar·bi.t.ation choices .l2/

unle99 all parties agree. Moreover, all ADR decisions must be

22/ Or p~.hap8 the 20-channel block licensee does not hav'8
lower 80 and 150 channels suitable fer retuning th~t particular
incumbent.

llJ rd.. See also comments of bl~xt.l at pp. 18 -20; l)CI at 5

~11 Nextel at p. 19.

~/ AMTA atp. 14; Nextel at p. 23.
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appealable to the Commission and other appropriate agen~1~s, .nd

all ADR costs should be resolved by the .rbiter as part of the ADR

procese·lil

3. compa.able Facilities

Most of the industry agrees that "comparable facilities"

generally require that "a system will perform tomorro~ at least as

well as it cUd yesterday. "lll There was .ignificant agreement

that comparable facilities mu.t incl~de (1) the Same number of

channels. (2) reloeation of the entire system, and (3) the same 40

dBu contour as the original 8ystem.~1

Critical to the definition of comparable facilities is the

definition of a "system," which should be defined as a base

station or stations and tho5e mobiles that .egularly operate on

those stations. ~ ba~e station would be considered loc~tQd in the

EA .pecified by it6 coordinates. notwithstanding the fact that its

service area may include adjacent geographic EAs.~1 A multiple

basQ station system, by definition, could encompass multiple EAs.

~I Id.

~I See AMTA at p. 15.

11/ AMTA at p. lSi Pigital Radio at p. 6; EFJ at p. 5; GP and
Partners at p. 3; Industri~l Communications ar.d Electronics at p.
7; 55I at p. 7; and UTe at p. 9.

UI See Nextel at p. 22. See al ..o AMTA at p. 16 {flsyat~m'l

includes If any base stat10n fac1l1ty (s) Which ilre ut i1 ized by
mobiles on an inter-related basis, «nd the mobilers thai: operate on
them."}; pcr at p. 7 ("system" shQuld be limited to those mobile
units that regularly operate only on those bas~ stations within the
EA liceneee'a Eh.)
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One commenter, Centennial Telecommunications, Inc. ("CTI"),

suggests that a "system" should be defined as all frequencies that

are part of a licensee's wide-area system, including those at

unconstructed sites and sites licensed to other, unaffiliated,

parties.30/ CTI's proposal is illogical, unreasonably expansive

and absurd. It would potentially require the retuning of

sites/stations that are unconstructed, not affiliated or

interoperable with the retunee's system.

III. CONCLUSION

The Coalition supports the Commission's tentative conclusion

to license the lower 230 SMR channels on a geographic area basis.

To simplify the transition from site-by-site licensing, speed the

licensing process, and avoid mutually exclusive applications, the

Commission should adopt the industry's pre-auction EA settlement

process for the lower channels. The threshold eligibility

limitations and the other modifications discussed herein, in

combination with the rules adopted in the First Report and Order

and the Eighth Report and Order, strike a fair balance for all

existing and future SMR providers to transition to geographic-area

based licensing and more efficient spectrum use. This will further

.1Q/ CTI at p. 6. In fact, in the attachment to CTI' s
pleading, it suggests that a site owned and operated by Nextel
should be retuned as part of CTI's "system." See Exhibit A,
Comments of CTI. Dial Call, Inc., listed thereon, is a wholly
owned subsidiary of Nextel.
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fulfi'11 the Comm.ission' $ resuliltory parity manda.te and prORlote

competition among all CMRS competitors.
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800 MHz SMR Industry Consensus Proposal
(PR Docket No. 93-144)

Background
The Coalition, including, but not limited to, SMR WON, the American Mobile
Telecommunications AsSOciation, Inc. (AMTA), the Personal Communications
Industry Association (PCIA) and Nexte! Communications, Inc., repr~ents a large
majority of 800 MHz SMR opaators of all sizes, including local analog dispatch
operators as well as wide-area licensees seeking to implement regional or nationwide
digital CMRS systems. Further, the Coalition consensus position represents:
e.greement for the first time among parties that have long had sharp differendes on
the issues in this proceeding. The Coalition respectfully submits that approJaJ of its
position would result in near-t.tnanimous industry support for EA.-based licensing of all
430 SMR channels in this band, as well as for auctions and the Commission's
decision to pennit mandatory retuning/relocation of upper-band incwnbents.

1. The Coalition supports adoption of rules governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the Commission's decision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an EA basis must
enable all incwnbents, including upper-band rettu1ees/re1ocatees and non-SMR
operators, to continue setving the public with reasonable opportunities for expansion.
Therefore, the Coalition advocates a channel-by-channe1, EA-by·EA settlement
process that will allow all existing licensees, whether SMR operators or private,
internal-use systems, to obtain geographic licenses on current channels witllin a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be used to assign channels on which
there are no incumbents or as to which no settlement has been reached.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 309(j) of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement, then auction, process 'would
speed transition from cumbersome site.specific licensing; it would promote rapid
service to the public, and it would allow new entrants to obtain licenses on channels
not already assigned to incumbents.

3. In defining "comparable facilities" for purposes of retuning/relocating upper-
band incumbents, the FCC should require that a retuned system "pe.rfonn tomorrow
at least as "veIl as it did yesterday." Retuning/relocation should provide the same


